Legal considerations for
lesbian and gay parents
By Joan M. Burda, JD
After five years together, Gail and Amy have decided to become parents. That alone causes
them some sleepless nights. And when they consider the legalities involved, they feel
overwhelmed. Where do they start? What do they do first? This is an evolving area of law.
Plan ahead. If you and your partner are thinking about becoming parents, consider these

There are many
questions that come
up when people decide
to have children.
Lesbian and gay
couples need to have
the questions asked
and answered before
the patter of little feet
hits the floor.

things – before there is a pregnancy. You owe it to yourself and your children.
1 | Who will be the biological parent? Generally, for lesbians, one partner will give birth;
for gay men, one partner will be the sperm donor. This decision will, in most states,
determine many parental legal rights.
2 | Known or unknown donor? Using a known egg or sperm donor can create future
problems. There is no guarantee that an agreement in which the donor gives up his
rights will be enforced in court.
Have your lawyer review the donor agreements you get from the lab or medical
facility before you sign it. It may include provisions that are not in your interest.
A known donor could come back and seek custody and or visitation rights. Discuss
this with a lawyer who is familiar with the laws on donor insemination and artificial
reproductive technology.
3 | Surrogacy agreements – There are no uniform laws dealing with surrogacy agreements. Some states prohibit them and some states won’t enforce them. You need to
know the law in your state before you sign any contracts or the surrogate becomes
pregnant. You also need to know whether the law allows the surrogate to change
her mind about giving up the baby after the birth. Any surrogacy contracts must be
carefully drafted. Don’t do this on your own. Hiring a lawyer now is most likely less
expensive than trying to fix things later.
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4 | Adoption – You should be aware of the laws in your
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tions. Adoption law itself is state-specific: talk to a
lawyer to find out what your state law says.
5 | Parenting agreements – For the sake of your children,
draw up a parenting agreement. Decide now what would
happen if your relationship ended. Don’t put your children in the middle; it happens often and can be avoided.
If there is no second-parent or co-parent adoption, the
biological parent’s rights are superior. The non-biologi-

In addition to the issues mentioned, you will need to
consider birth certificates, last names, guardianship, schools,
and even such details as whether an authorization is needed
to allow the non-biological parent to pick up the child from
school. If you do not plan ahead, remember this: the nonbiological parent has no established parental rights. Any
problems will most likely be decided by the courts.
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It isn’t easy being gay or lesbian and becoming parents. It
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can’t happen by accident. Put as much thought into the legal
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aspects as you do into what color to paint the nursery.
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