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| recently co-authored an article with a colleague in
which we outlined actions that a corporate law
department can take, internally and externally, to
improve diversity and inclusion within its legal
team.!  When | asked friends and colleagues to
critique our work, many said that the article didn’t
say “why” diversity and inclusion are important. To
me, the why was clear, since | know that having such
a team has been foundational to both my and my
teams’ successes over the years. But | had wrongly
assumed that the reasons were obvious to others.

Even though the business case for diversity and
inclusion has been articulated for years,® there’s
apparently still a need to summarize the compelling
case for “why” it is important in a corporate legal
team to help improve operational results.
Establishing this “why” is critical. The fundamental
belief that diversity and inclusion is more than just
the socially right thing to do must exist as a starting
point. It must extend beyond generating warm and
fuzzy, self-congratulatory feelings. If there is not a
collective agreement in the business value of
diversity and inclusion it is unlikely that there will be
any urgency to improve or that actions taken will be
ongoing and sustainable.

As it will be made clear in this article, to have the
overall greatest impact, diversity should be defined
broadly. This definition should not be limited to the
traditional protected classes. Rather, diversity should
encompass all differences - an infinite range of
individual characteristics and choices - including,
among other things, age, race, culture, geographic
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identity (national and international), gender
(including  transgendered), sexual orientation,
religious  beliefs, education  (schools and
undergraduate majors), social mobility, language,
disability, military experience, professional/career
experiences, marital status, familial composition,
hobbies, and other experiences.

Building a culture of diversity and inclusion in your
legal team is critical because it will improve your
team’s performance.  First, it will allow you to
attract superior talent. Second, it will allow you to
better understand the needs of your customers.
Third, it will create better strategies and solutions for
questions and issues your team will need to address.
Fourth, it will help establish an environment of
innovation and creativity. Fifth, it will assist in
developing an atmosphere of learning and continuous
improvement. And, finally, all of this will work
together to increase productivity.

| support several of the above six propositions with
data and empirical studies, but others are more based
on my experience. And my overall experience is that
if you as a leader of a legal team want to show
competitively superior results, you need to make
developing this diverse and inclusive culture as
important as any other operational and leadership
action you take to drive performance. To maximize
success, you can’t treat this effort as a “feel-good”
extracurricular exercise. It must be pursued like
other significant business objectives - purposefully
and with a sense of urgency.

Success Starts With Talent

Any leader or legal team is only as strong as the team
as a whole. To identify and attract the very best
talent, you need to be able to choose from the most
expansive population pool. You need the broadest
talent group possible to desire to be part of your team
and your organization.

This talent pool is rapidly changing. Around the year
2042 the white majority in this country will become
the minority® — never to be reversed. Currently 57%
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of enrollees and graduates at American colleges are
women.* And women comprised 44% of the law
students in the 2008-2009 class.” The American
Corporate Counsel Association reports that in 2000
68% of its self-disclosing members were male, while
32% were female. Those figures shifted to 64%
male, 36% female in 2005, 58% male, and 42%
female in 2011. In addition, while minority
representations in major law firms have been flat to
decreasing, the American Corporate Counsel
Association reports that from 2005 to the present it
has increased by one percent to 17% in the corporate
environment.® Finally, women now represent
slightly more than 20% of general counsels and
minorities are close to 9% at this level in Fortune 500
companies.” In both categories, there have been in
increase over past years percentages.®

To prepare now for these fast pace changes in
demographics, to recruit and hire the best talent, no
legal team can limit itself to less than half of the
talent pool. And to attract the best talent, an
organization needs to affirmatively and publically
display that it values all people and their views. It
has to be clear that a diverse array of individuals can
and have become successful because of their talent
and their work. Proof of “making it” can benefit the
current team and potential new recruits, by placing
these individuals in leadership or other positions with
accompanying recognition and reward, when such
individuals (both internal or external counsel) help
achieve company and departmental objectives.

Your commitment to diversity in leadership is
unsupportable if all the leaders of a talented diverse
team are white-males. Thus, not only must the team
be diverse to obtain the best talent, but its leaders
must also understand and represent those they are
leading to be successful. And having a diverse
workforce, created primarily by selection on
competency and role appropriate skills, is a visible
and demonstrable commitment by an organization to
both meritocracy and to reflecting the composition of
the societies within which we exist and the clients we
seek to serve.
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Keep in mind that, to the extent that law firms or
your competitors have trouble attracting, developing
and retaining diverse individuals, your successes here
can become a competitive advantage to the business.
There have been times where | have worked hard to
recruit a very talented woman or person of color who
was considering alternative employment
opportunities. In sharing with them what we have
done, are doing and plan to do with respect to
diversity and inclusion, | believe we have tipped the
scales in our favor. Why wouldn’t such an individual
prefer not to work in an organization where diversity
exists and inclusion exists, where he/she will be
given an equal opportunity to be successful, where
upward mobility exists, and where different
perspectives are valued?

To Be Successful in this Global Economy We
Must Be Diverse

Just as the demographics in the United States are
changing for attracting talent, they are also changing
for attracting customers. Customers and suppliers of
almost all businesses are also becoming more global;
what looks like the population in the United States
certainly does not reflect the population of the world
as a whole. Effective and successful interactions
with suppliers and customers requires a team of
individuals who not only reflect these constituents,
but also understand their needs and how they can best
be met. Diversity brings to an orginzation such
“cultural intelligence” which is necessary to
effectively interact in our global economy.

One may argue that a legal team often interacts solely
with internal clients and, therefore, does not need to
reflect the population as a whole. This assertion is
simply not true. For example, having a team member
who is sensitive to and aware of cultural differences
will greatly assist in understanding, negotiating or
communicating on legal issues with individuals from
different nationalities and cultures. Simply being
able to coach one another on how to best interact and
communicate with different populations adds value to
the business. As we work on legal issues with
customers, regulators, legislators and administrators,
we often work to retain outside counsel that is
“appropriate” for, and reflects those stakeholder
groups — obviously the same rationale and benefits
apply to a diverse in-house team.

And our internal clients are not a homogeneous group
either. Most companies are embracing the notion that
the employees of the company, including senior
management, should reflect the population as a
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whole. Thus, to best interact within the corporate
enterprise your team needs to have a similar makeup.

Companies realize that to be successful, the business
must consider and respond to customers’ perceptions
of them. Competitive alternatives exist for almost all
products and services. Customers trust and want to
do business with an entity whose workforce,
marketing, and messaging reflects their individual
characteristics. Incorporating diversity in all aspects
of an organization sends a message to customers that
you value differences and, therefore, value them as
diverse customers/clients.

Diversity and Inclusion Makes for Better
Decisions and Reduces Risk

Diversity and inclusion brings balance and
equilibrium to any team or group and to the
environment in which the team operates. And a
diverse group will develop different strategies,
approaches, solutions, and ideas. The more
alternatives that exist to solve a particular problem,
the greater the potential for a better decision.
Another benefit of a broad range of ideas is the
counterbalancing of “group think.” A clubby group
may be more cautious about calling out what is
wrong, crosses the line, or may be illegal.
Understanding evaluating, and vetting different
approaches allow a team to sharpen its thinking and
choose better approaches.

This outcome has been substantiated by studies that
conclude that a diverse decision-making group
outperforms homogeneous groups.” And they will
consider more information, more carefully deliberate
and make fewer errors. Diversity encourages those
homogenous group members to also raise more facts
and make fewer errors. This effect is particularly
telling when working with complex issues.”® Given
the incredibly complex and multi-faceted legal
challenges facing enterprises, it is logical to conclude
that diversity will be of particular value in solving
such problems.

When considering diversity of approach and thought,
it is critically important to include the infinite range
and combination of individual and unique
characteristics and experiences that lead us to
approach challenges differently and identify varying
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solutions. As | have said on many occasions, if a
diverse team is in a room working on an issue, and
the lights go off, what truly remains are those
different backgrounds and experiences that make for
alternative perspectives.

Having this full range of diversity is necessary, but
not sufficient, to improve results. It is critical to have
an inclusive  environment where different
perspectives are truly encouraged, listened to, and
valued. While “diversity” reflects the makeup of the
team, “inclusion” is the “active, intentional, and
ongoing engagement with diversity in the
organization.”** Working with diverse teams and
inclusion training can help to improve inclusion
skills. Companies can create diverse teams just for
numbers or window-dressing. But because the team
or the organization really is not prepared for and does
not value and listen to the different individuals and
perspectives being offered, they fail to “mine” the
value inherent in a diverse group. It is not what senior
management “says” about diversity and inclusion, but
it is the requirement that they “live it” and draw the
value so that it becomes a natural and normal part of
the corporate culture.

Diversity and Inclusion Sparks Innovation and
Creativity

An organization that demonstrates its commitment to
accepting and respecting individual differences will
also be receptive to "idea" differences. Creativity
and innovation are natural products of such an
environment. Individuals will feel more comfortable
both expressing their own ideas and challenging
institutional assumptions and the ideas of others
because the organization has established a safe
environment, a safe culture, to encourage and try new
things. (I would rather have ten ideas with only two
good ones than none at all.)

For example, if a new individual walks into a
conference room consisting of persons not known to
this individual, but all appear similar to him/her, and
who have all concluded that the correct solution to a
problem is X, it is simply hard to suggest alternative
Y. However, if one walks into a room where a
diverse group of individuals are working in an
environment where both different individuals and
unique “against the grain” thoughts are accepted and
encouraged, it is much easier to propose and
debate/refine alternative Y. A CEO | used to work
for often said, “when smart people ask dumb
questions - - listen.” You need to create an
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environment where smart people are comfortable
asking those “dumb questions.” Moreover, if the
participants are diverse and the organization supports
differences and inclusion, it is likely that good,
constructive questions will be raised — which leads to
more thorough discussions and better solutions. “The
mere fact that an individual is different from most
people around him promotes more open and
divergent, perhaps even rebellious thinking in that
person.”** The freedom from conventional thinking
and inspiring individuals to move out of their silos
and collaborate (potentially even cross functionally),
enhances innovation.

Thus, whenever | need to develop a unique legal
strategy, confront and provide a solution to a
challenge or respond to an adverse result, 1 do not
close my door and start working. My first step is to
pull together a team of smart, creative people. The
group has to be diverse to ensure that all potential
solutions are raised and all the possible downsides
are identified and addressed.

When making a key decision, an individual with
good judgment timely considers alternatives, weighs
the value of the range of facts, and considers the
impact on various stakeholders, as well as the risks,
cost and likelihood of successful implementation of
the proposed solution. A diverse and inclusive team
will bring valuable input to each of these
components, enhancing and refining both the
decision-making process and the decision itself.

Diversity and Inclusion  Fosters an
Environment of Personal Development

For better or worse, we generally live our lives in a
rather homogeneous world. As a result, we all carry
certain stereotypes and biases.’* We should not
necessarily be self-critical that we have such natural
biases or stereotypical views. Without them, our
minds would not be able to create “shortcuts” to
allow us to react to the almost infinite amount of
perceptions we receive on any given day. And the
individuals we generally love and trust most are our
families.  Likewise, most employees spend the
predominant portion of their non-work time in their
family environment. Generally, the family unit is de
facto very homogeneous. We tend to be like our
parents and our kids tend to be like us - biology
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works that way. In addition, we are likely to be more
comfortable around people who are like us. Not all,
but most people’s friends have a tendency to be like
them.

By understanding and discussing our natural biases,
we have an increased opportunity to counteract them
and allow them to have a reduced influence on our
decisions.  This self-awareness can have a
significant impact on our choices around team
composition and the hiring of internal and external
counsel and it can better allow us to retain or include
the best for the particular task.

We need to be aware of not only our potential
“negative” biases, but also our “positive” biases.
When we have a great project are we actively
thinking to ensure we don’t assign it to someone we
know, like, and might enjoy working with, but to an
individual based upon their ability. Results are the
combination of ability and opportunity — we need to
ensure we do not allow our biases to impact to whom
we give opportunities. Otherwise, only a limited
group will have the chance to obtain those visible
great results.

The workplace is different from our predominately-
homogeneous homes. At work, we are engaged in
solving issues side-by-side with individuals who are
often a different gender, race, religion, culture,
geographic and socioeconomic background, just to
name a few. This diversity allows us to interact with
and learn about and from individuals who may be
very different from ourselves. An environment of
diverse individuals naturally fosters learning and
personal growth because the person sitting next to
you is likely to have different perspectives and
different experiences The optimal outcome is the
creation of a learning environment that leads to the
organization always looking at what is different, what
is new and what can be improved.

Diversity and Inclusion Impacts the Bottom
Line

If we think about our careers, we all know how much
more we enjoyed working for a leader who we
respected and who cared about us, our work, and our
careers. To support this proposition, the 2010
Corporate Counsel Women of Color survey shows
that “being valued” is the greatest driver of job
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satisfaction for in-house counsel woman of color."
Moreover, if we think about how much more
productive we were when we were valued by our
leaders and had high job satisfaction, it is startling.
We are energized to come to work early, go the extra
mile on a project or spend our free time thinking
about how to achieve better results.

An environment and culture that promotes diversity
and inclusion is one where people bring their full
selves to a diverse-friendly environment. This means
that diverse people feel they are welcome and can
“show up” to their jobs in full, without holding
anything back. They trust they will not have to deal
with the pain and discomfort of an unwelcoming
environment and they can instead focus on adding
value. Employees do not come to work wanting to be
failures — they come to work wanting to be valued
and to add value. If the environment encourages this
attitude, productivity will soar. Conversely, if one is
suppressing something because they feel it will be
unwelcome — it is natural that such suppression will
also invade their ideas, creativity and productivity.

All of the factors outlined in this article work
together to increase productivity and make for better
results. Therefore, it is not surprising that companies
with the highest percentage of women on their
executive committees significantly outperform male-
only teams in both return on equity and average
Earnings Before Interest and Taxes margin.’® In
addition, seventy-two percent of respondents to a
2010 McKinsey survey believe there is a direct
connection between a company’s gender diversity
and financial success.” Finally, “highly diverse law
firms generate greater revenue and turn higher profits
than their peers, even after controlling for hours,
location and firm size . . . The evidence suggests that
diversity is both a cause and effect of good
business.”*?

Conclusion

For a long time, diversity has been championed in the
name of “equality” and described as being the “right
thing to do” from legal, moral, and religious
perspectives. This certainly remains true today. Yet,
law departments that want to drive competitively
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superior performance will recognize the affirmative
business value of diversity and inclusion. They will
move beyond satisfying the minimal standard of what
is legally required and will attract and develop a very
talented team, establish a culture that is different in
many respects and is inclusive of all views and
perspectives. Such a team and environment will
allow every individual to provide his or her greatest
value to the organization. The outcome will be more
creative and proactive legal approaches and better
decision-making that will generate superior results in
addressing complex legal challenges and customer
needs.
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